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POWAKADDY GROUP LIMITED - IN ADMINISTRATION
Registered No 06004577
Registered office situated at 55 Baker Street, London, W1U 7EU

In the High Court of Justice, Chancery Division
6311 of 2012

and

POWAKADDY INTERNATIONAL LIMITED - IN ADMINISTRATION
Registered No 01978915
Registered office situated at 55 Baker Street, London, W1l 7EU

In the High Court of Justice, Chancery Division
6435 of 2012

1 Introduction

This report 1s addressed to the creditors of Powakaddy Group Limited (‘PGL’) and
Powakaddy International Limted (‘PIL’) (together the “Companies” or the “Group”) and
incorporates the Joint Admimstrators’ proposals.

We do not propose to call meetings of creditors to consider these proposals because
there will be wnsufficient assets to enable us to make any distnbution to unsecured
creditors, other than from the prescnibed part, which we mention n section 4 below.
Under Paragraph 52 of Schedule B1 of the Insolvency Act 1986, 1f at least 10% of creditors
require us to cail a meeting they must notify us using form 2.218 (attached) by 26
October 2012. Please note that before such a meeting can be held we will require a
deposit towards the cost of convening the meeting. Such deposit may be repaid subject
to approval of the other creditors. Where no crediters’ meeting is held to consider the
Joint Admimistrators’ proposals, the proposals will have been deemed to be approved on
26 October 2012

Creditors may approve the proposals with or without modifications, subject to the Joint
Adminstrators’ agreement to any such modifications. If the creditors reject any or all of
the Jomnt Adminmistrators’ proposals a report will be sent to the High Court of Justice,
Chancery Division confirming that the creditors have rejected the relevant proposals.
The Court may then discharge the appropnate Admimistration and make consequential
directions. Alternatively, it may adjourn the hearing or make sorme other Order as 1t
thinks fit.

If the Joint Administrators’ proposals are agreed at the meeting of creditors, or otherwise
deemed to be approved, the Joint Administrators will continue to control the business of
each of the Compames, to the extent that 1t has not been transferred. The Joint
Admimistrators would at some later date arrange for the Compames to exit from the
Adrministration, as agreed by the creditors Based on the information presently available
and the current situation, the Joint Adminmistrators’ proposal 1s that both Compames will
be dissolved, once the Admimstrations are complete

2 Events leading up to the Appointment of the Joint Administrators

The Companes were incorporated on the following dates:

Company Date of Incorporation
PGL 21 November 2006
PIL 17 January 1986

As previously adwvised, the PowaKaddy Group (“the Group”) consisted of Powakaddy
Group Limited, Powakaddy International Lirmted and Hill Billy Limited.
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The Group traded from leasehold premises 1n Sittingbourne, Kent and employed over 100
staff. Powakaddy Group Limited was imtially founded in 1983 to market the concept of
the electnc golf trolleys (“EGT”). It dominated the UK market, the brand name being
synonymous with the EGT product. From inception, the business grew to sell a range of
EGTs under the PowaKaddy and Hiul Billy brand names as well as other PowaKaddy
products; push/pull golf trolleys, cart bags and other related golf accessories.

The PowaKaddy brand is associated with premium end trotleys that incorporated the
latest EGT technology The Hilt Billy brand was acgquired 1in 2000 and offered a lower
pnced product range. The brand strength provided the Group with a market leading
position up to 2009 with reperted turnover of £49.5m and profits of £1.44m.

In 2006, the Group undertook a restructuring with Barclays Bank plc {*the Bank”) by way
of a debt for equity swap. Barclays Converted Investments Limited is now the pnnaipal
shareholder of the Group

From mid 2009 onwards, 1ssues with certain EGT product ranges resulted in market share
being lost and sigmficant warranty cltaims being made against the Group. Turnover for
the financial year ended 2010 fell to £18 1m with losses of £1.24m

The adverse weather conditions dunng the first 6 months of 2012 hampered anticipated
sales and the difficult trading conditions, coupled with ongoing warranty 1ssues which
were having a sigmficant reputational effect on the PowaKaddy brand, resulted in the
Group expenencing cash flow difficulties. Given the ongoing uncertainties regarding the
performance of the businesses and future cash requirements, the Greup and the Bank
engaged the services of BDO LLP to undertake an independent business review in June
2012.

BDO LLP was subsequently instructed by the Group on 23 July 2012 to commence an
Accelerated Merger and Acquisition (“AMA”) process and te monitor the cash flow
position. Following this instruction, the Board received separate legal advice from
Speechly Bircham LLP 1n connection with 1ts ongoing duties and responsibibities.

Full details of the AMA process were provided in our previcus report, dated 20 August
2012. In summary, 1n conjunction with the directors, BDO LLP contacted 16 trade and
private equity parties that had been 1dentified as potentially interested parties and had
the ability to complete a transaction within a short tune penod

Information memorandums were provided to 9 parties that had expressed interest in the
Group together with an opportunity to undertake timited due dibgence and to meet with
management. Following nvitations to submit offers, four were recewved for the business
and assets of the Group. Due to the financial position of the Group, no offers were
recerved for the shares in either of the Compames.

On 17 August 2012, Antony David Nygate and Dawvid Harry Gilbert were appointed as Joint
Admimistrators of both PGL and PIL. Under the provisions of paragraph 100(2) of Schedule
B1 of the Insolvency Act 1986, the Jownt Admimistrators carry out theiwr functions jointly
and severally and neither Jonnt Admamstrator has exclusive power to exercise any
function

immediately upon appointment, the Joint Admimstrators entered into a sale of the
business and assets of the Companies to Geard4Golf Limited (“G4G”) for total
consideration of £2.575m. The consideration was paid 1n full to the Joint Administrators
upon the completion of the sale and was split as follows:
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PGL PIL Total
£ £ £
Goodwill 949,996 1 949,997
Plant, Equipment & Motor Vehicles - 77,000 77,000
IT - 23,000 23,000
Books & Records - 25,000 25,000
Stock - 975,000 975,000
Debtors - 500,000 500,000
Contracts - 25,000 25,000
Business Intellectual Property - 1 1
Shares in Hill Billy Lirmted - 1 1
Custemer List - 1 i
Total Consideration £949,996 £1,625,004 £2,575,000

Statement of Affairs and statutory information

The directors have not submitted a statement of affairs to us at the time of this report.
We therefore have produced estimated financial statements of the Companies together
with a schedule showing details of the estimated creditors’ claims, attached at Appendix
1

At Appendix 2 1s a record of the names of each of the Companies’ directors and company
secretary and other statutory information

Prescnbed Part

Under the provisions of Section 176A of the Insolvency Act 1986 the Joint Administrators
must state the amount of funds available to unsecured creditors n respect of the
prescnbed part. This provisicn only applies where a company has granted a floating
charge to a creditor after 15 September 2003.

With regard to PGL the prescnbed part does not apply as there are no floating charge
realisations.

In respect of PIL, based on present information, the Joint Adrmimstrators estimate that,
after allowing for costs, the value of the company’s net property will be £1.507m
resulting in an estimated prescrbed part of ¢ £304k.

Achieving the purpose of the Administrations

The statutory purpose of an administration consists of three objectives, and we now
address the progress that has been made 1 this respect.

(a) The first objective 1s the rescuing a company as a going concern (1.e restructuning
the company’s business, resulting 1n the survival of the company). The business
was marketed to a wide range of trade and financial purchasers, but no parties
put forward any offers to purchase either of the Companies as a going concern
via a share sale. It was therefore not possible to achheve this objective.

(b) With regard to the second objective of achieving a better result for the
company's creditors as a whole than would be likely 1f a company were wound up
(without first being 1in administration), the position for both Companies 1s that
the cutcome has been 1mproved as a result of the pre-packaged sale of the

+ business and assets. The sale to G4G has maximised the recovenes from the
Companies’ assets, preserved all employees' jobs (thereby reducing the level of
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6.1

62

6.3

6.4

preferential and unsecured claims) and mitigated the costs that would be
associated with a close down of the business. In addition, G4G intend to continue
trading with a number of the Companies’ suppliers and deal with quenes for
customers.

() The final objective 1s realising property in order to make a distnbution to one or
more secured or preferential creditors and we can advise that it 1s anticipated
that a distnbution will be paid to the secured creditor from both Companies. [t1s
not envisaged that there will be any preferential creditors given that all staff
transferred to the purchaser.

Management of the company's affairs since the Joint Administrators' appointment
Sale of the businesses

Under the terms of the sale of the business, G4G acquired the assets listed n section 2,
above. In addition, all employees’ jobs were preserved.

The Joint Admimistrators’ agents, Wyles Hardy and Eddisons, have confirmed that from
the 1nformation available the price apportioned to the plant and machinery, intellectual
property, motor vehicle, stock and IT equipment provides fair value for these assets in
the context of an admimstration asset sale.

As a term of the sale agreement, the Jont Administrators have provided a short term
licence to G4G to occupy the Companies’ trading premises, to enable continuity of trade.
Based upon agent’s advice, the Joint Administrators did not apportion any value to this
property

Following the sale to G4G the Joint Admimstrators have been assisting with the transfer
of debtor funds paid nto the Companies’ old bank accounts, which formed part of the
sale. In addition there have been numerous creditor quernes and retention of title claims
requiring attention.

Trading during the Administration

As detailed above, immed:ately upon the appomntment of the Joint Admimstrators the
Companies’ business and assets were sold to G4G Therefore there has been no penod of
trading during the Administration by the Jont Admimistrators

Creditors’ claims

The Joint Administrators have been notified to date of unsecured creditors’ claims
totaling £1,190,156 n respect of PIL, we are not aware of any unsecured creditors 1n
respect of PGL. The estimated financiat statement, which can be found at Appendix 1,
provides an indicative value of all ctaims by Company

The amount due to the secured creditor, Barclays Bank plc, 15 £7 3m. As you will note
from the receipts and payments account attached at Appendix 3, distnbutions totalling
£1.35m have been made to the secured creditor to date, n respect of its fixed and
floating charges. It 15 anticipated that a total of ¢.£2 1m will be distributed to the
secured creditors, leaving a shortfall of £5 2m.

Other Matters
The Jownt Administrators anticipate that there may be a buswiness rates refund due n

respect of the former trading offices. We do not consider that this will be matenal or
that there will be any further realisations n the Admimstrations.
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EC Regulations on Insolvency Proceedings

We are required under the Insolvency Rules 1986 to state whether and 1f so the extent to
which the above regulations apply to these Admimistrations. In these particular cases, the
EC Regulation will apply n respect of these Administrations and both proceedings will be
main proceedings as provided by Article 3 of the aforesaid Regutation

Pre Admsimistration Costs

Under Rule 2 67A of the Insolvency Rules 1986, certain costs \ncurred in preparation and
planmng for the Admmstrations may, with the approval of the creditors, be approved for
payment from the Administration estates, as an expense of the Admimstrations.
Allowable costs fall into the following categones -

(1) the fees charged by the Joint Adnunistrators,
{(n) the expenses incurred by the Joint Admimistrators;

The table below summarises the outstanding costs for which approval 1s sought and also,
where relevant, records payments received

Company Costs Incurred Payments Costs

Received Outstanding

£ £ £

(1) PGL 14,783 ml 14,783
PIL 97,286 72,115 25,171

(n) PGL 16,912 ml 16,912
PIL 29,297 il 29,297

TOTAL 158,278 72,115 86,163

The amounts paid prior to our appointments were paid frem the bank account of PIL, as
the trading entity

The expenses ncurred by the Joint Admanistrators are described n further detail below.

In respect of the fees and expense incurred by the Joint Administrators prior to the
Administration appointments, these were subject to formal engagements with the
Companies dated 23 July and 24 July 2012

(i) The fees charged by the Joint Administrators

We refer you to the earlier sections of the report regarding the pre-appointment work
undertaken by the Joint Admimistrators. The fees were agreed by the Companes on a
capped time costs basis

The Joint Administrators compared the estimated outcomes to creditors under the G4G
offer to the likely outcome under the alternative close down option In a worst case, we
concluded that there would be realisations of no more than £1.077m. In particular, it
was considered that there would be a sigmficant ympact on likely debtor recovenes due
te the warranties offered by the Compames. In addition, the costs of the Joint
Adminmistrators, their lawyers and the admimstration expenses would lLkely be sigmficant
in any close down,

The G4G offer not only provided matenally higher realisations, but creditors would
benefit from lower Admimistration costs and no preferential claims as a result of the
transfer of the employees’ jobs to G4G. In addition, G4G ndicated that 1t would look to
establish trading relationships with a number of the Companies’ suppliers The Joint
Admimstraters therefore concluded that the outcome from the G4G offer provided a
significantly better return to stakeholders than any alternative option
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(1) The expenses incurred by the Joint Administrators

In preparatton for the Administrations fees of £45,709 have been incurred by the Joint
Admimstrators tegal adwvisors, DLA Piper (“DLA") of which £16,912 relates to PGL and
£28,797 to PIL.

It was necessary to engaged DLA to assist the Joint Administrators with the preparation
of the sale agreement, to prepare the necessary statutory documentation to enable the
Companies to enter into Admimstration, to carry out a secunity review, prepare the
licence to occupy the Companies’ trading premses, and to advise the Jomnt
Admimistrators on all necessary matters arising.

A further expense of £500 was incurred by PIL in relation to a leasehold valuation
undertaken by Eddisons

In addition to the above, Wyles Hardy were engaged directly by PIL to provide
confirmation that the price apportioned to the various chattel assets and intellectual
property nghts provided fair value for those assets 1n the context of an admimistration
sale The fee paid to Wyles Hardy was £14,119 plus VAT for their services.

The Joint Adminmistrators’ disbursements are reimbursements of precise costs we have to
meet. The expenses n respect of other professional fees are reasonable and have been
necessary i preparation for the Admimistration.

At the end of our formal proposals, below, we nclude resolutions 1n respect of these
pre-administration costs.

Joint Administrators’ Remuneration

Kindly note that under the terms of the Insolvency Rules 1986, the Joint Admimstrators
are obliged to fix ther remuneration 1n accordance with Rule 2.106(2) of the insolvency
Rules 1986 This permits remuneration to be fixed either as a percentage of the value of
the property with which the Joint Admimstrators have to deal, by reference to the time
the Joint Admimstrators and thewr staff spend n attending to matters n this
Admmstration or, a fixed amount. Remuneration may be fixed on one or a combination
of any of the foregoing bases.

In respect of these Admimstrations, we will seek our remuneration on a time costs basis.
Attached at Appendix 4 are schedules that summanse the time that has been spent 1n
admimstering these Admimstrations up to the date of this report This shows that, n
respect of PGL, a total of 52 10 hours have been spent at an average hourly rate of
£378 60 and, with regard to PIL, a tctal of 85 05 hours at an average hourly rate of
£337 30

Where no meetings of creditors are being convened, because there will be nsufficient
property to enable a distnbution to be made to unsecured crediters other than by reason
of prescnbed part which 1s mentioned above, our remuneration will be subject to the
approval of the secured creditor as set out 1n Rule 2.106(3A)(a)/(b) of the Insolvency
Rules 1986. This will be the case 1n these Admimistrations; however, for the information
of creditors we attach at Appendix 5 a Creditors’ Guide to Administrators’ Fees together
with a document that outlines the policy of BDO LLP in respect of fees and
disbursements.

Possible outcomes for the Companies and Creditors

The Insolvency Act 1986 and Insolvency Rules 1986, provide a variety of options regarding
the possible exat routes for the Compames from the Administrations, being primanly a
Company Voluntary Arrangement, Liquidation or dissolution. It 15 the Joint
Administrators' recommendation and proposal, as detailed below, that once all assets
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Dated 11 October 2012

have been realised and distnbuted 1n the Admimistrations that the Joint Administrators
arrange for the Companies to be dissolved.

As detailed above, a first distnbution has been paid te the secured creditor [t 1s
anticipated that the Prescribed Part dividend will be paid to the unsecured creditors of
PIL within six months and that the Compames will move to dissolution within nine
months. This will be subject to obtaining appropnate tax clearance in a timely manner

Statement of proposals under Paragraph 49 of Schedule B1 of the Insolvency Act 1986
In accordance with Paragraph 49 of Schedule B1 of the Insolvency Act 1986, the Jont
Administrators make the following proposals for acheving the purpose of the
Admimistrations. Where no creditors meeting 1s called these proposals will be deemed to
be accepted on 26 October 2012

Formal Proposals - the Joint Administrators propose that:

(a) they continue to manage the business affairs and property of the Compames on
the basis of objective 2 and 3 of the statutory purpose of the Admimstrations,
and

(b) they make payments to the secured creditor and, in respect of PIL, distributions

to the unsecured creditors from the Prescnbed Part;

{c) they exit the Administrations by way of dissolving the Companies under
paragraph 84 of Schedule B1 of the Insolvency Act 1986;

(d) the pre administration costs and expenses set out 1n Section 8 of the Joint
Adminstrators’ report are approved, subject to the approval of the secured
creditor, i accordance with Rule 2 67A(3)(b) of the Insolvency Rules 1986,

{e) the remuneration of the Joint Administrators is to be approved by the secured
creditors in accordance with Rule 2 106 (5A) (a)/ (b) of the Insolvency Rules 1986,
on the basis of the time properly spent attending to matters ansing in the
Administration

A further resclution is put to the creditors

(f) That the Joint Administrators be discharged from lhabibty under the
Admimstrations per Paragraph 98 of Schedule B1 of the Insolvency Act 1986, 28
days after the Joint Admimistrators’ filing theiwr final report and sending 1t to
creditors

77KLI/ADMSBLICE




Appendix 1

Estimated Financial Statements




Powakaddy Group Limited - In Administration

Estimated Financial Statement

ASSETS (Specifically pledged)
Goodwnll

LESS:
Barclays Bank plc

Estimated surplus/(deficiency) ¢/d

Note
Subject to costs

—

Notes

Estimated to

Book Value Realise
£ £
9,337,064 949,996
(7,300,000) (7,300,000)
2,037,064 (6,350,004)

2 Book value s stated as per managemernt accounts dated 28 July 2012
3 Estimated to Realise values are as per the consideration paid by G4G for the Company's assets
4 The Joint Admmstrators are not aware of any creditors other than Barclays Bank plc, the secured creditor.

G \Offced Nimplementanon Team Master\Implementenon Cases\Powakaddy\Comphance\Para 4MEst Financial Statement xlsx[PGL] 11 52 10/1072012




Powakaddy International Limted - in Admmstration
Estimated Financial Statement

Notes
ASSETS (Specifically pledged)

Goodwll
Shares 1n Hill Billy Linmited
Customer List
Intellectual Property
Books & Records

LESS:
Barclays Bank plc

Estimated surplus/{deficiency) c/d

ASSETS (not Specifically pledged)

Plant & Equipment
Motor Vehicles

T

Stock

Debtors

Contracts

Estimated surplus availabie (subject to costs)

LIABILITIES

Preferential creditors
Employee arrears/Holiday pay
Estimated surplus/(deficiency) as per preferental creditors

Estimated prescnbed part of net property (where applicable)

Debts secured by floating charge (deficiency b/d)

Unsecured creditors
HM Revenue & Custems
Employees
Trade and Expense Creditors
Landlord

~ &~ Ao

Estimated deficiency per unsecured creditors

Note
1 Subject to costs.

Book Yalue
£

3,997,477

{7,300,000)

(3,302,523)

7,436

2,399,000
2,831,000

5,237,436

The book values are as per management accounts dated 28 July 2012

2z
3 Estimated to Realise values are as per the consideration paid by G4G for the Company's assets.
4

Estimated to
Realise

£

—_ ek - =L

25,000

(7,300,000)

(7,274,996)

75,000
2,000
23,000
75,000
500,000
25,000

1,600,000

1,600,000

(323,000)

1,277,000

(7,274,996)

(170,160)

(1,019,996)

unknown

(7,188,152)

There are no employee claims as all employees were transferred to the purchaser under the Transfer of
Undertakings {Protection of Employment) Regulations Act 2006 ("TUPE")

oo

The claim of HM Revenue & Customs 1s taken from thewr imitial ctaim as prowvided to the Joint Admanistrators
Unsecured credttor claims are as per the records of the company

7 The Joint Administrators are yet to establish the likely quantum of the landlord s claim sn respect of the head

office lease.

G VOffice?7\impl stion Team Master\Impl Cases\PowakaddyCompl \Para 4H\Est F: ! Sustemnent. xdsx{PIL]
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7/KL/ADME90/C11

Company Number:
Date of Incorporation:

Address of Registered Office:

Directors:

Company Secretary:

Nominal Share Capital:

Registered Shareholders:

Trading Results:

Y/E
Turnover
£°000
31/12/2010 18,096

31/12/2009 19,500

Powakaddy Group Limited
In Admimstration

Statutory Information

06004577

21/11/2006

BDO LLP, 55 Baker Street, London, W1l 7EU

Formerly Castle Road, Sittingbourne, Kent, ME10 3RN

Simon Homer
Graham White
Paul Jonathan Woodley

Antony Brian Williams

Deferred Qrdinary - 40,000
A Orcdinary -
B Ordwnary -

700,000
300,000

Z Ordinary - 1,000

Deferred Ordinary
Barclays Converted Investments Ltd
Globe Nominees Ltd

A Ordinary

Barclays Converted Investments Ltd
Globe Nominees Ltd

B Ordinary

Graham White
Simon Homer
Paul Woodley
Antony Wilhams
Barclays Converted Investments Ltd

Z Ordinary

Barclays Converted Investments Ltd
Graham White
Simon Homer
Paul Woodley
Antony Wilbams
Barclays Converted Investments Ltd

Gross
Profit
£°000

5,124
6,714

Net Profit
{after tax)
£°000

(2,039)
(121)

Directors'
remuneration
£°000

466
406

34,800
5,200

40,000

609,000
91,000

700,000

100,000
60,000
60,000
40,000
40,000

300,000

740
100

60

60

40
40,000

300,000

Balance on
P&L A/
£'000

(1,352)
(1,091)




7/KLIJADMES0 Stat Info PIL/C11
Powakaddy International Limited
In Admimistration

Statutory Information

Company Number: 01978915
Date of Incorporation: 17/01/1986
Address of Registered Office: BDO LLP, 55 Baker Street, London, W1U 7EU

Formerly Castle Road, Sittingbourne, Kent, ME10 3RN

Directors: Graham White
Simon Homer

Company Secretary: Richard Frank Nuthall
Nominal Share Capital: 600,100 ordinary shares of £1 each
Registered Shareholders: Powakaddy Group Limited - 600,100

Trading Results:

Y/E Gross Net Profit Directors’ Balance on
Turnover Profit (after tax) remuneration P& L A/

£7000 £000 £°000 £°000 £000

31/12/2010 18,096 5,124 (1,368) 466 1,174

31/12/2009 19,500 6,714 589 406 2,542




Powakaddy Group Limited
In Administration

Summary of Joint Administrators’ Receipts And Payments from 17 August 2012 (date
of appointment) to 8 October 2012

Total (£)
RECEIPTS
Goodwll 949,996 00
PAYMENTS
Bank Charges 20 00
Secured Creditor 880,000 00
880,020.00
Balance n Hand 69,976.00
949,996.00
BDO LLP A D Nygate and D H Gitbert
55 Baker Street Joint Administrators
Lendon 11 October 2012
w1U 7EU
Notes

i All realisations are subject to the fixed charge secunty of Barclays Bank plc

G \Office97Comphiance TeamAdmistritionsiPars 49 R »1s 1211 O8Iz




Powakaddy International Limited

in Admimistration

summary of Joint Admwmstrators’ Receipts And Payments from 17 August 2012 (date of appointment) to 8 October

2012

RECEIPTS

Shares & Other Investment

Goodwll

Intellectual Property
Books & Records
Plant & Machinery
Motor Yehicles

Stock

Customer List

Book debts

T

Contracts

PAYMENTS

Bank Charges
Secured Creditor
Secured Creditor

Balances in Hand

BDO LLP

55 Baker Street
L.endon

w1l 7EU

G Ofce$TComaoliance TeamiAd

is'Fara 49 R] xls

Subject to Subject to Total
Fixed Charge  Floating Charge

£ £ £

100 - 1 00

100 - 100

100 - 100

25,000 GO - 25,000 00

- 75,000.00 75,000 00

- 2,000 00 2,000.00

- 975,000 00 975,000 00

100 - 100

- 500,000 0O 500,000.00

23,000.00 23,000 00

- 25,000 00 25,000 00

25,004 00 1,600,000 00 1,625,004.00

2000 20 00 40.00

20,000 00 450,000 00 470,000 0C

20,020.00 450,020 00 470,040.00

4,984.00 1,149,980 00 1,154,964 00

25,004 00 1,600,00G 00 1,625,004 00

A D Mygate and D H Gilbert
Joint Admimistrators

11 October 2012

1214 08102712
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Appendix 4

Summaries of the Joint Administrators’ Time Costs
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Appendix 5

¢

A Creditors’ Guide to Joint Administrators’ Fees, BDO LLP Policy on Fees




l BDO A CREDITORS’ GUIDE TO ADMINISTRATORS’ FEES

21

34

4.1

Introduction

When a company goes nto administration the costs of the proceedings are paid out of 1its assets. The
creditars, who hope eventually to recover some of their debts out of the assets, therefore have a direct
interest n the level of costs, and 1n particular the remuneration of the nsolvency practitioner appointed to
act as admimistrator The nsolvency legisiation recogmses this interest by providing mechamsms for creditors
to determine the basis of the administrator’s fees This guide 15 1ntended to help creditors be aware of thewr
nghts under the legislation to approve and monitor fees, explains the basts on which fees are fixed and how
creditors can seek nformation about expenses incurred by the administrator and challenge those they
consider to be excessive

The nature of administration

Adrmnistration 1s a procedure winch places a company under the control of an msolvency practitioner and the
protection of the court with the following objective

. rescuing the company as a going concern, or

. achieving a better result for the creditors as a whole than would be likely 1f the company
were wound up without first being in adrmmistration,

or, if the admimistrator thinks neither of these objectives 1s reasonably practicable

. realising property 1n erder to make a distnbution to secured or preferential creditors

The creditors’ committee

The creditors have the nght to appoint a committee with a mummum of 3 and a maximum of 5 members. One
of the functions of the committee 15 to determine the basis of the admmstrator’s remuneration The
committee 1s normally established at the meeting of creditors which the admimstrator 1s required to hold
within a maximum of 10 weeks from the beginmng of the adrmumistraton to consider tis proposals. The
admimstrator must call the first meeting of the committee within 6 weeks of 1ts establishment, and
subsequent meetings must be held exther at speafied dates agreed by the committee, or when a2 member of
the committee asks for one, or when the admimstrator decides he needs to hold one. The committee has
power to summon the admstrator to attend before it and provide wformation about the exercise of his
functions

Fixing the administrator’s remuneration

The basis for fixing the admimstrator’s remuneration 15 set out 10 Rule 2 106 of the Insolvency Rules 1986,
which states that it shall be fixed:

. as a percentage of the value of the property which the administrator has to deal with,

. by reference to the time properly given by the adrmimstrator and his staff in attending to
matters ansing 1n the admnmstration, or

. as a set amount

Any combination of these bases may be used to fix the remuneration, and different bases may be
used for different things done by the admmistrator Where the remuneration s fixed as a
percentage, different percentages may be used for different things done by the admimstrator

it 15 for the creditors’ committee (f there 1s one) to determine on which of these bases, or
combination of bases, the remuneration 1s to be fixed Where 1t 1s fixed as a percentage, 1t 1s for
the committee to determine the percentage or percentages to be apphed, and where 1t 15 a set
amount, to deterrmne that amount Rule Z 106 says that in armving at its decision the committee
shatl have regard to the following matters:

- the complexity {or otherwise} of the case,

. any responsibility of an exceptional kind or degree which falls on the admimstrator;
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. the effectiveness with which the admimistrator appears to be carming out, or to have
carred out, s duties,

. the value and nature of the property which the adrimstrator has to deal with.

If there 1s no creditors’ committee, or the commuittee does not make the requisite deterrmnation (and
provided the circumstances described 1n paragraph 4 3 do not apply), the admmstrator’s remuneration may
be fixed by a resolution of a meeting of creditors having regard to the same matters as apply in the case of
the committee If the remuneration 1s not fixed 1 any of these ways, 1t will be fixed by the court on
application by the admimistrator, but the admmstrator may not make such an application unless he has first
tried to get his remuneration fixed by the committee or creditors as described above, and 1n any case not
later than 18 months after his appointment

There are special rules about creditors’ resolutions n cases where the admimstrator has stated in s
propesals that the company has insufficient property to enable a distnbution to be made to unsecured
creditors except out of the reserved fund which may have to be set aside out of floating charge assets In this
case, 1f there 15 no creditors’ committee, or the committee does not make the requisite determination, the
remuneration may be fixed by the approval of -

. each secured creditor of the company, or
. If the adrmmstrator has made or intends to make a distnbution to preferential creditors -

- each secured creditor of the company, and

- preferential creditors whose debts amount to more than 50% of the preferential debts of the
company, disregarding debts of any creditor who does not respond to an nvitation to give or withhold
approval,

having regard to the same matters as the committee would

Note that there 15 no requirement to hold a creditors’ meeting m such cases unless a meeting 1s requisitioned
by creditors whose debts ameunt to at least 10 per cent of the total debts of the company.

A resolution of creditors may be obtaned by correspondence

Review of remuneration

Where there has been a matenal and substantial change n crcumstances since the basis of the
administrator’s remuneration was fixed, the administrator may request that 1t be changed The request must
be made to the same body as imbatly approved the remuneration, and the same rules apply as to the onginal
approval.

Approval of pre-admnistration costs

Sometimes the admimistrator may need to seek approval for the payment of costs in connection with
preparatory work incurred before the company went 1nto admnistration but which remamn unpaid 5Such costs
may relate to work done either by the admmstrator or by another 1nsolvency practitioner. Details of such
costs must be included in the admimistrator’s proposals.

Where there 1s a creditors’ committee, it 1s for the committee to determine whether, and to what extent,
such costs should be approved for payment If there 1s no committee or the committee does not make the
necessary determination, or 1f it does but the admnmistrator, or other mnsotvency practitioner who has
incurred pre-admimstration costs, considers the amount agreed to be msufficient, approval may be given by a
meeting of creditors Where the circumstances described n paragraph 4.3 apply, the deterrmnation may be
made by the same creditors as approve the administrator’s remuneration

The administrator must convene a meting of the committee or the crediters for the purposes of approving the
payment of pre-admimstration costs 1f requested to do so by another nsolvency practitioner who has
incurred such costs I there 15 no determination under these provisions, or 1f there 1s but the admimistrator or
other nsolvency practitioner considers the amount agreed to be msufficient, the admimstrator may apply to
the court for a determmination
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What information should be provided by the administrator?
When seeking remuneration approval

When seeking agreement to his fees the administrator should provide sufficient supporting infermation to
enable the committee or the creditors to form a judgement as to whether the proposed fee 1s reasonable
having regard to all the circumstances of the case The nature and extent of the supporting information
which should be provided will depend on.

. the nature of the approval being sought,
- the stage during the admimistration of the case at which it 1s being sought, and
. the size and complexity of the case.

Where, at any creditors’ or committee meeting, the administrator seeks agreement to the terms on which he
1s to be remunerated, he should provide the meeting with detaits of the charge-out rates of all grades of
staff, including principals, which are likely to be involved on the case

Where the admnmistrator seeks agreement to his fees dunng the course of the admuimistration, he should
always provide an up to date receipts and payments account Where the proposed fee 1s based on time costs
the admumstrator should disclose to the committee or the creditors the time spent and the charge-out value
n the particular case, together with, where appropnate, such additional information as may reasonably be
required having regard to the size and complexity of the case The additional nformation should compnse a
sufficient explanation of what the admimistrator has achieved and how 1t was achieved to enable the value of
the exercise to be assessed (whilst recognising that the admmstrator must fulfil certain statutery obligations
that rmght be seen to bnng no added value for creditors} and to establish that the time has been property
spent on the case. That assessment will need to be made having regard to the time spent and the rates at
which that time was charged, beanng in mind the factors set out in paragraph 4.1 above To enable this
assessment to be carned out 1t may be necessary for the administrator to provide an analysis of the time
spent on the case by type of actmvity and grade of staff The degree of detail will depend on the
circumnstances of the case, but 1t will be helpful to be aware of the professional gudance which has been
given to insolvency practiioners on this subject The degree of detail wiall depend on the arcumstances of
the case, and professional guidance has been provided setting out a mimmum of 6 category headings under
which the work done by the officeholder and his staff should be analysed As a firm BDO LLP operates a
computensed time recording system which analyses work dene under the foliowing categones -

. Pre Appointment Matters
. Steps upen Appointment
. Planning and Strategy

. General Adormmstration

. Asset Realisation/Management
. Trading Related Matters
. Employee Matters

. Creditor Claims

. Reporting

. Distnbution and Closure
. Other Issues

Professional guidance suggests the following categones as a basis for analysis by grade of staff

. Partner

. Manager

. Other semor professionals
. Assistants and support staff
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The explanation of what has been done can be expected to include an outhine of the nature of the assignment
and the admimstrator's own imtial assessment, ncluding the anticipated return to creditors To the extent
apphicable 1t should also explamn-

. Any sigamificant aspects of the case, particularly those that affect the amount of time
spent.

- The reasons for subsequent changes 1n strategy

- Any comments on any figures in the summary of time spent accompanying the request the

admimistrator wishes to make

- The steps taken to establish the views of creditors, particularty in relation to agreeing the
strategy for the assighment, budgeting, time recording, fee drawing or fee agreement

. Any existing agreement about fees.

. Details of how other professionals, including subcontractors, were chosen, how they were
contracted to be pawd, and what steps have been taken to review their fees.

It should be barne 1n mind that the degree of analysis and form of presentation should be propartionate to
the size and complexity of the case In smaller cases not all categones of activity will always be relevant,
whilst further analysis may be necessary n larger cases

Where the fee 1s charged on a percentage basis the admimstrator should provide details of any work which
has been or 1s intended to be sub-contracted out which would normally be undertaken dwrectly by an
adrmmstrator or his staff

After remuneration approval

Where a resolution fixing the basts of fees 1s passed at any creditors’ meeting held before he has substantially
completed tus functions, the admimistrator should notify the creditors of the details of the resolution in his
next report or circular to them. In all subsequent reports to creditors the admimstrator should specify the
amount of remuneration he has drawn 1n accordance with the resolution (see further paragraph 8 1 below)
Where the fee 15 based on time costs he should also prowvide details of the time spent and charge-out value to
date and any matenal changes 1 the rates charged for the vanous grades since the resotution was first
passed He should also provide such additional information as may be required 1n accordance with the
pnnciples set out 1n paragraph

Where the fee 1s charged on a percentage basis the adrmmstrator should provide the details set out n
paragraph 7 1 4 above regarding work which has been sub-contracted out.

Disbursements and other expenses

There 1s no statutory requirement for the commttee or the creditors to approve the drawing of expenses or
disbursements, but there 1s provision for the creditors to challenge them, as descnibed below Professional
gudance 1ssued to 1nsolvency practitioners requires that, where the admmstrator proposes te recover costs
which, whilst being 1n the nature of expenses or disbursements, may include an element of shared or
allocated costs (such as room hire, document storage or commumcation facihtes provided by the
administrator’s own firm}, they must be disclosed and be authonsed by those responsible for approving his
remuneration. Such expenses must be directly incurred on the case and subject to a reasonable method of
calculation and allocation.

Progress reports and requests for further information

The administrator 1s required to send a progress report to creditors at 6-monthly intervals. The report must
nclude

- details of the basis fixed for the remuneration of the administrator {or if not fixed at the
date of the report, the steps taken dunng the penod of the report to fix it),

- If the basis has been fixed, the remuneration charged durning the penod of the report,
wrrespective of whether 1t was actually paid during that perod (except where it s fixed as
a set amount, 1n which case it may be shown as that amount without any apportionment
for the penod of the report},

. if the report 1s the first to be made after the basis has been fixed, the remuneration

charged during the penods covered by the previous reports, together with a description of
Page 4 of & Rev April z010




I BDO A CREDITORS’ GUIDE TO ADMINISTRATORS® FEES

83

10

101

102

the work done during those penods, irrespective of whether payment was actually made
during the penod of the report;

. a statement of the expenses incurred by the admimstrator dunng the penod of the report,
irrespective of whether payment was actually made dunng that penod,

. the date of approval of any pre-admimstration costs and the amount approved;

- a statement of the creditors’ nghts to request further information, as explained in
paragraph 8 2, and their nght to challenge the adrmmstrator’'s remuneration and
expenses.

within 21 days of receipt of a progress report a creditor may request the admimistrator to provide further
information about the remuneration and expenses (other than pre-admimstration costs) set out in the report
A request must be 1n wnting, and may be made either by a secured creditor, or by an unsecured creditor with
the concurrence of at least 5% n value of unsecured creditors (incluchng himself) or the permission of the
court

The admimstrator must provide the requested information within 14 days, unless he considers that
- the time and cost involved 1n prepanng the information would be excessive, or

. disclosure would be prejudicial to the conduct of the admimistration or might be expected
to tead to violence against any person, or

. the adminwistrator 1s subject to an obligation of confidentiality in relation to the
information requested, i which case he must give the reasons for not prowviding the
information.

Any creditor may apply to the court within 21 days of the admnistrator’s refusal to provide the requested
information, or the expiry of the 14 days time it for the provision of the information
Provision of information - additional requirements

The administrator must provide certain information about time spent on a case, free of charge, upon request
by any creditor, director or shareholder of the company.

The information which must be prowvided 1s -

- the total number of hours spent on the case by the admimstrator or staff assigned to the case;
. for each grade of staff, the average hourly rate at which they are charged out;
. the number of hours spent by each grade of staff in the relevant penod

The perod for which the information must be provided 1s the penod from appointment to the end of the
most recent penod of six months reckoned from the date of the admmstrator’s appointment, or where he
has vacated office, the date that he vacated office. The information must be provided within 28 days of
receipt of the request by the admimstrator, and requests must be made within two years from vacation of
office

What if a creditor is dissatisfied?

If a creditor believes that the admimstrator’s remuneration 1s too figh, the basis 15 nappropnate, or the
expenses incurred by the admimistrator are n all the circumstances excessive he may, provided certan
conditions are met, apply to the court

Application may be made to the court by any secured creditor, or by any unsecured creditor provided at least
10 per cent n value of unsecured creditors (including imself) agree, or he has the permission of the court.
Any such application must be made within 8 weeks of the applcant receving the admimstrator’s progress
report 1n which the charging of the remuneration or incurning of the expenses 1n question 1s first reported
(see paragraph 8 1 above) If the court does not disrmiss the application (which it may if 1t considers that
nsufficient cause 15 shown) the apphicant must give the admimistrator a copy of the appbcation and
supporting evidence at least 14 days before the heanng
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If the court considers the apphcation well founded, 1t may order that the remuneration be reduced, the basis
be changed, or the expenses be disallowed or repaid. Unless the court orders otherwise, the costs of the
apphication must be paid by the applicant and not as an expense of the admnistration.

What 1f the admimstrator 1s dissatisfied?

If the admimistrator considers that the remuneration fixed by the creditors’ committee 15 insufficient or that
the basis used to fix 1t is nappropnate he may request that the amount or rate be ncreased, or the basis
changed, by resolution of the creditors. If he considers that the remuneration fixed by the comrmttee or the
creditors 1s nsufficient or that the basis used to fix 1t 1s mappropnate, he may apply to the court for the
amount or rate to be increased or the basis changed. If he decides to apply to the court he must give at least
14 days’ notice to the members of the creditors’ committee and the committee may nominate one or more of
its members to appear or be represented on the apphcation If there 1s no committee, the admmistrator’s
notice of his application must be sent to such of the company's creditors as the court may direct, and they
may nominate one or more of thew number to appear or be represented The court may order the costs to be
paid as an expense of the admmistration.

Other matters relating to remuneration

Where there are joint admimstrators 1t 1s for them to agree between themselves how the remuneration
payable should be apportioned Any dispute ansing between them may be referred to the court, the
creditors’ committee or a meeting of creditors

If the admmistrator 1s a sobcitor and employs his own firm to act on behalf of the company, profit costs may
not be paid unless authonsed by the creditors’ commttee, the creditors or the court.

if a new admimstrator 1s appointed In place of another, any deterrmnation, resolution or court erder which
was 1n effect immediately before the replacement continues to have effect 1n relation to the remuneration of
the new admimistrator until a further determination, resolution or court order 1s made

Where the basis of the remuneration Is a set amount, and the adrmimistrator ceases to act before the time has
elapsed or the work has been completed for which the amount was set, appbication may be made for a
determination of the amount that should be paid te the outgoing admimistrator The application must be
made to the same body as approved the remuneration Where the outgoing admimstrator and the mcoming
admimistrator are from the same firm, they will usually agree the apportionment between them.

13 Effective date

This guide applhies where a company enters administration on or after 6 Apnil 2010, except where:
. the application for an admimistration order was made before that date, or

. where the admimstration was preceded by a lguidation which commenced before that date

7/KLJ/ADM702 Cred Guide to Fees/Ci1

Page 6 of 6 Rev Aprii 2010




Tyt

|IBDO

Appendix 8

A Summary of the Proposed Resolutions




Powakaddy Group Limited (“PGL")
Powakaddy International Lirmted (“PIL”)
(together “the Companies”) - Both In Administration

(SUMMARY OF THE JOINT ADMINISTRATORS’ PROPOSALS (TO BE DEEMED APPROVED ON 26
OCTOBER 2012 IN THE ABSENCE OF A CREDITORS” MEETING)

The Joint Administrators propose that

(@)

(b)

(©)

(d)

(e)

(F)

7KL ADME40/C12

they continue to manage the business affairs and property of the Compames on
the basis of objective 2 and 3 of the statutory purpose of the Admimstrations,
and

they make payments to the secured creditor and, in respect of PIL, distnbutions
to the unsecured creditors from the Prescribed Part,

they exit the Admiistrations by way of dissolving the Companies under
paragraph 84 of Schedute B1 of the Insolvency Act 1986;

the pre admimistration costs and expenses set out in Section 8 of the Joint
Administrators’ report are approved, subject to the approval of the secured
creditor, in accordance with Rule 2 67A(3)(b) of the Insclvency Rules 1986,

the remuneration of the Jont Admimstrators 1s to be approved by the secured
creditors 1n accordance with Rule 2.106 (3A) (a}/(b) of the Insolvency Rules 1986,
on the basis of the time properly spent attending to matters ansing n the
Admimistration

A further resolution 1s put to the creditors:

That the Jommt Administrators be discharged from hability under the
Admimstrations per Paragraph 98 of Schedule B1 of the Insolvency Act 1986, 28
days after the Jont Admmstrators’ filing theiwr final report and sending it to
creditors.




